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A BAN ON THE EXPORT OF EU GOODS TO RUSSIA

This article analyzes the ban on the export of goods from the EU to Russia, with particular
emphasis on dual-use goods and export controls. In the current political situation, these
controls pose a serious challenge to EU exporters, who have been placed under an additional
obligation to reliably verify recipients, intermediaries, and, above all, the type of goods being
shipped, in terms of compliance with the regulations governing exports. The catch-all clause
is also discussed. On the one hand, this allows a great deal of discretion within the
competence of the Member State when deciding whether a given good, its elements, or its
ownership rights should be controlled. On the other, the exchange of information on licensing
decisions between the licensing and customs authorities of the Member States and the
Commission contributes to further harmonization of the practical application of the law by
introducing a new dual-use control enforcement coordination mechanism. This is aimed at
improving cooperation between law enforcement agencies, and exchanging best practices.

Keywords: export, export ban, dual-use goods, catch-all clause, security of international
trade in goods exports.

1. INTRODUCTION

In the current political environment, exporting goods to Russia and the rules on
controlling the export of goods have become a real challenge for EU exporters. Each of
them should first of all determine whether a given goods is not on the list of prohibited
goods for export and whether the planned export of goods requires obtaining permits or
only completing the necessary formalities, for example in the form of a declaration.
Otherwise, there is a risk of criminal liability and the risk of serious financial loss. It is
necessary here to reliably verify suppliers, recipients, intermediaries and, above all, the
type of goods sent, in terms of compliance with the regulations governing exports.

The issue of dual-use goods was and is subject to a general export ban, with
a simultaneous tightening of controls on the export of sensitive goods and emerging
technologies to destinations so as not to hinder legal trade. This issue has long been widely
analyzed in the literature on the subject due to the broadly understood national security and
human rights, and Google scholar identifies approx. dual-use export controls (Micara,
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2012, Vandenberghe, 2021, Walsh, 2004 etc) and linking controls with sanctions
(Meissner, Urbanski, 2022 and Koutrakos, 2001) to linking existing research with practice
(Bauer, Brockmann, Bromley and Maletta, 2017) and safety (Rychnovska, 2020). The
same is true of klazula catch-all - there are also extensive scientific studies of about 1000
articles (including Gunther, Montero, Linz and Zero, Charpentier, 2017).

As you can see, the issue of the ban on the export of dual-use goods is extensive and
accounts for as much as 10% of the exports of goods from the EU market (European
Commission, 2011), but the problem of contemporary exports of goods from the EU to
Russia has become even more complex and creates new research needs. The authors
attempted to analyze this complicated problem from the regulatory side, as it is the one that
causes the greatest difficulties for entities involved in international trade in goods,
including EU exporters (Gwardzinska, 2018). The work is theoretical. The analysis uses
the method of legal analysis in this area.

2. A BAN ON THE EXPORT OF EU GOODS TO RUSSIA

The ban on the export of EU goods to Russia covers not only dual-use goods, but also
other goods placed on the prohibition lists. The EU legislator defines dual-use goods and
technology as items, including software and technology, that can be used for both civilian
and military purposes, and include items that can be used for the design, development,
production or use of nuclear, chemical and chemical weapons. or biological or its means
of delivery, including all products that can be used both in non-explosive applications and
in any way supporting the production of nuclear weapons or other nuclear explosive
devices (EU Regulation 833/2014 and EU Regulation 821/2021).

As the above definition shows, dual-use goods are both software, technology,
documents and diagrams which are normally used for civilian purposes, but which may be
used for military purposes. They may also include raw materials, components and complete
systems, such as aluminum alloys, bearings or lasers, or items used in the production or
development of military goods, i.e. machine tools, equipment for chemical production and
computers, as well as some chemicals used in the production of, among others plastics,
dyes or pesticides, and “special materials” such as the Ebola virus (Micara, 2012). The EU
regularly updates the list of controlled products in line with decisions made under the
export control systems (the Entrepreneur's Guide).

Generally there is a general prohibition on selling, supplying, transferring or exporting,
directly or indirectly, dual-use goods and technology - whether or not they originate in the
Union - on behalf of any natural or legal person, entity or body in Russia or for use in
Russia and the provision of technical assistance, brokerage services or other services in
connection with these goods and technologies, as well as the provision of financing or
financial assistance related to goods and technologies, dual-use, for any sale, supply,
transfer or export of these goods and technologies, or for the provision of related technical
assistance, brokerage services or other services , directly or indirectly on behalf of any
natural or legal person, entity or body in Russia or for use in Russia. The ban on the export
of goods also applies to (Council Regulation (EU) No. 833/2014):

o sale, supply, transfer or export, directly or indirectly, of goods and technology that
could contribute to the strengthening of the military and technological potential of
Russia or the development of the defense and security sector, as mentioned in Annex
VII (applies to ten categories of goods grouped under different groups: category 1 —
electronics; category 2 — computers; category 3 includes Part 1 — telecommu-
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nications and Part 2 — information security; category 4 — sensors and lasers; cate-
gory 5 — navigation and avionics; category 6 — marine equipment; category 7 —
astronautics, acronautics and propulsion; category 8 — miscellaneous items; category
9 — special materials and related devices; category 10 — material processing) and the
provision of technical assistance, brokerage services or other services in connection
with these goods, and the provision of financing or financial assistance in relation to
goods and technology (Article 2a),

e sale, delivery, transfer or export, directly or indirectly, of products or technology
listed in Annex II (applies to goods with CN / HS codes: 7304 11 00; 7304 19 10;
7304 19 30; 7304 19 90; 7304 22 00; 7304 23 00; 7304 29 10; 7304 29 30; 7304 29
90; 7305 11 00; 7305 12 00; 7305 19 00; 7305 20 00; 7306 11; 7306 19; 7306 21 00;
7306 29 00; 8207 13 00; 8207 19 10; ex 8413 50; ex 8413 60; 8413 82 00; 8430 49
00; ex 8431 39 00; ex 8431 43 00; ex 8431 49; 8705 20 00; 8905 20 00; 8905 90 10)
- notwithstanding that, whether they come from the Union — for the benefit of any
natural or legal person, entity or body in Russia, including its exclusive economic
zone and continental shelf, or for use in Russia, including its exclusive economic
zone and continental shelf, and benefits technical assistance, brokerage services or
other services related to these goods, and financing or financial assistance related to
the goods mi and technology (Article 3),

e sale, supply, transfer or export, directly or indirectly, of goods and technology
suitable for use in the refining of crude oil and the liquefaction of natural gas, as
listed in Annex X (relating to CN codes: 8414 10 81; 8418 69 00; 8419 40 00; 8419
40 00; 8419 50 20; 8419 50 80; 8419 50 20; 8419 50 80; 8419 60 00; 8419 60 00;
8419 89 98; 8421 39 15; 8421 39 25; 8421 39 35; 8421 39 85; 8419 60 00; 8419 89
98; 8421 39 35; 8421 39 85; 8419 89 10; 8419 89 98 (including equipment for
alkylation and isomerization, aromatic hydrocarbon production, catalytic reforming
/ cracking, flexicoking, naphtha isomerization, polymerization, sulfur production,
sulfuric acid alkylation and sulfuric acid regeneration, thermal cracking, pre-
cracking, vacuum gas oil hydrocracking, transalkylation [toluene and heavy
aromatic compounds], slow coking retorts, hydrocracking reactors, hydrocracking
reactor tanks, and hydrogen production technologies and hydrotreatment
technologies / equipment) as well as CN code 8479 89 97, whether the goods are of
Union origin, and are supplied to any natural or legal person, entity or body in Russia
or for use in Russia and for the provision of assistance technical, brokerage or other
services related to goods and technology, and the provision of financing or financial
assistance (Article 3b),

o the sale, supply, transfer or export, directly or indirectly, of goods and technology
suitable for use in the aviation or space industry, listed in Annex XI (Chapter 88),
and jet fuels and fuel additives listed in Annex XX ( CN code: 2710 12 70; 2710 19
29;271019 21;2710 20 90; 3811 21 00; 3811 29 00; 3811 90 00; 3811 21 00; 3811
29 00; 3811 90 00; 3811 21 00; 3811 29 00 ; 3811 90 00; 3811 21 00; 3811 29 00;
381190 00; 3811 21 00; 3811 29 00; 3811 90 00; 3811 21 00; 3811 29 00; 3811 90
00;38112100;3811 29 00; 3811 90 00), whether or not they originate in the Union,
and are provided to any natural or legal person, entity or body in Russia or for use
in Russia (Article 3c),

e sale, supply, transfer or export, directly or indirectly, of maritime goods and
technology as listed in Annex XVI (Ships, marine systems or equipment, and
specially designed components, subassemblies and accessories therefor: navigation
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and radio-communication equipment), independently whether they originate in the
Union, for the benefit of any natural or legal person, entity or body in Russia, for use
in Russia or for boarding a Russian-flagged vessel and for the provision of technical
assistance, brokering or other goods related services and technology as well as
financing or the provision of financial assistance related to goods and technology
and the provision of technical assistance, brokerage services or other services related
to goods and technology as well as the provision of financing or financial assistance
(Article 3 1),

sale, supply, transfer or export, directly or indirectly, of luxury goods listed in Annex
XVIII (this applies to luxury goods, the value of which is, in principle, EUR 300 per
head, unless otherwise specified, and applies to purebred horses for breeding and
others; caviar and caviar substitutes; truffles and truffle preparations; wine
(including sparkling wine), beer, alcohol and spirits; cigars and cigarillos; perfumes,
toilet waters and cosmetics, including beauty and make-up products; leather
products, saddlery and travel goods, handbags and similar articles; coats or other
garments, clothing accessories and footwear (whatever the material from which they
are made); carpets, rugs and tapestries, whether or not hand-woven; pearls, precious
and semi-precious stones, articles pearls, jewellery, products made of gold and
silver; coins and banknotes, other than legal tender; metal cutlery in precious or clad
or covered with a layer of precious metal; tableware of porcelain, china, stoneware
or earthenware or fine ceramics; lead glass articles; household electronic devices
with a value exceeding EUR 750; electrical / electronic or optical sound and image
recording or reproducing devices with a value exceeding EUR 1 000; vehicles, with
the exception of ambulances, for the transport of persons by land, air or sea, with a
value exceeding EUR 50,000 per item, cable cars, chairlifts, ski lifts, power systems
for cable cars or motorcycles, a value exceeding EUR 5,000 per item, as well as
accessories and spare parts therefor; clocks and watches and parts therefor; musical
instruments with a value exceeding EUR 1,500; works of art, collectors' items and
antiques; articles and equipment for sports, including skiing, golfing, diving and
water sports; optical products and equipment of any value; for the benefit of any
natural or legal person, entity or body in Russia or for use in Russia (Article 3h),
sale, supply, transfer or export, directly or indirectly, of goods that could contribute,
in particular, to increasing the industrial potential of Russia, listed in Annex XXIII
(applies to 681 HS codes, including prefabricated timber buildings; fire engines,
tracked tractors , microwave lamps; galvanic cells and batteries; tapered roller
bearings, including bearings without an inner or outer ring; cross planers or slotting
machines, for working metals, metal carbides or cermets; dryers; parts and
accessories of weaving machines (looms) or their auxiliaries ; devices for heating
water; jet engines other than turbojets; knives and cutting blades, for machines or for
mechanical devices; sheet metal, sheet metal, strip and foil, of lead; textiles and felt;
bulbs, tubers, tuberous roots, underground shoots, crowns and rhizomes; hydrogen;
nitrogen; oxygen; synthetic, organic substances in tanning; et c) to any natural or
legal person, entity or body in Russia or for use in Russia and the provision of
technical assistance, brokerage services or other services related to goods and
technology, as well as the provision of financing or financial assistance (Art. 3 k).

It is worth noting here that dual-use goods can be freely traded in the EU, with the

exception of some particularly sensitive products, the transfer of which within the EU is
subject to prior authorization (see Annex IV to the Regulation) and concerns a list of
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approx. 240 natural or legal persons and entities or bodies. The sanctions imposed by the
EU on the export of goods to Russia — not only dual-use goods, but also goods that can
contribute to economic development or luxury goods, are intended to weaken the Kremlin's
ability to finance the war and reduce the economic and political base of the Russian
political elite to support invasion of Ukraine.

3.THE EU EXPORT CONTROL SYSTEM AND THE CATCH-ALL CLAUSE

Since 1995, it has been widely accepted that dual-use export control is an exclusive
competence of the European Union and an integral part of the EU's common commercial
policy (European Commission, 2011). In the case of dual-use goods, since 2009, there is
an export control system, initially regulated by Regulation 428/2009, which was later
transformed into the EU export control system, which is now based on the provisions of
Regulation (EU) 2021/821 and includes (Exporting dual- use goods, 2022):

e common export control rules, including a common set of evaluation criteria and

common types of authorizations (individual, global and general authorizations);

e acommon EU list of dual-use items;

e common end-use control rules for non-listed items that may be applied, for example,
in connection with a weapons of mass destruction program or in cases of human
rights violations;

¢ brokering and technical assistance controls related to dual-use items and their transit
through the EU;

e specific control and compliance measures to be introduced by exporters, such as
record keeping and records, and; rules establishing a network of competent
authorities to support the exchange of information and the consistent implementation
and enforcement of controls across the EU.

The EU legislator, despite establishing a closed catalog of the ban on the export of
goods to Russia, has left the control authorities a door in the form of a catch-all clause,
which gives the EU national authorities the power to control virtually every shipment
abroad for dual-use. According to it, these authorities have the right to inspect non-listed
goods if there is reasonable suspicion that their export may pose a risk to public security
(Tomcezyk,2017).

There is no doubt that the catch-all clause provides a large discretionary power for
a Member State when deciding whether a given product or its element should be inspected.
All this makes S. Bennink and Gonnie van Dam say that the EU's export control system is
collapsing under the EU's common commercial policy, as individual member states decide
independently how to enforce these rules at the national level and apply the national level
of sanctions. This thesis is not entirely in line with the current reality, as the exchange of
information between the licensing and customs authorities of the Member States and the
Commission on the decisions made on the authorizations issued contributes to further
harmonization of the practical application of the law, while introducing a new coordination
mechanism for the enforcement of product controls. dual-use that aims to improve
cooperation between law enforcement agencies and exchange of best practice.

An additional obligation has been imposed on the exporter to reliably verify recipients,
intermediaries and, above all, the type of goods sent, in terms of compliance with the
regulations governing export control. Internal Compliance Program “or” ICP” means the
existing effective, appropriate and proportionate policies and procedures adopted by
exporters to comply with the rules and achieve the objectives of this Regulation and to
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meet the conditions of authorizations implemented under this Regulation, including
between other due diligence measures assessing the risk related to the export of products
for end-users and end-use uses (Article 2 (21) of Regulation 2021/821).

In the daily practice of export control, ICP is a key “protective shield” for companies.
Granting export licenses often depended on the proven credibility of the company. Thanks
to ICP, the exporter can confirm this reliability. Moreover, violations of export control law
are not only punishable under criminal law or lead to negative administrative consequences
(including criminal proceedings) — violations of export laws can result in a huge loss of
image of the companies concerned. A functioning ICP can at best help eliminate or reduce
these risks.

3.1. Relationship between the Customs Classification Codes (HS / CN)
and the Export Control Classification Codes

In 2019, the European Commission, in order to meet the expectations of the entities of
customs law in the field of dual-use goods, published a correlation table that establishes
links between customs classification codes (HS / CN) and export control classification
codes (ECCN). ECCNs are five-character alphanumeric designators used in the Trade
Control List (CCL) to identify dual-use items for export control purposes. ECCN
categorizes items based on the nature of the product, i.e. the type of goods, software or
technology, and relevant technical parameters (Correlation table between export control
classifications).

However, you should be careful when using this tool as the two systems differ in
purpose, content and scope. It is therefore possible that one ECCN number will be
associated with dozens of different HS / CN classifications and one HS / CN classification
will refer to several ECCNs. Moreover, the HS / CN classification may not automatically
correspond to the ECCN classification, as the use (and end-user) of the product will also
be a factor in whether the product is inspected or not (Pilarczyk, 2022). On January 7, 2022,
the European Commission published an updated edition of the correlation tables between
TARIC and dual-use codes (Ross Evans, 2022, (Correlation tables between TARIC).

4. AUTHORIZATION FOR TRADE IN DUAL-USE GOODS

A special type of trade in goods is trade in dual-use goods, which may be subject to

export authorizations and concerns four types (Exporting dual-use goods):

¢ individual export authorizations — an authorization granted to one specific exporter
for one end-user or consignee in a third country, covering one or more dual-use items
(Article 2(12));

e global export authorizations — an authorization granted to one specific exporter for
a type or category of dual-use items which may be valid for export to one or more
specified end-users or in at least one specified third country (Article 2(13));

o National General Export Authorizations (NGEAs): — can be issued by EU Member
States if they are in line with existing EU General Export Authorizations EUGEA
and do not relate to the items listed in Annex IIg of the Regulation. may apply to the
products and destinations listed in Sections A to H of Annex II, but exclude from
their scope the products listed in Section I of that Annex, and shall be issued after
meeting the requirements of Annex III, Section C;

e EU General Export Authorizations (EUGEAs) for the export of certain products to
specific destinations under the specific conditions and requirements set out in
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sections A-H of Annex II — applies to an authorization to export to all EU countries
the goods indicated therein to each entity and relate to: exports to Australia, Canada,
Iceland, Japan, New Zealand, Norway, Switzerland, Liechtenstein, Great Britain and
the United States of America; exports of certain dual-use items to certain
destinations; exports after repair / replacement; temporary exports for exhibitions or
fairs; telecommunications; chemicals; intra-group technology transfers and;
encryption.

¢ An application for an individual, global or national general export license in Poland

is submitted to the Ministry of Development and Technology, Department of Trade
in Sensitive Goods and Technical Safety. The application is free of charge. It should
be enclosed with (the Entrepreneur's Guide):

— adeclaration of possession of a license or other permits authorizing the holder of
strategic goods or conducting activities related to the proposed trade, if such
licenses or permits are required under the provisions of other acts, along with the
exact identification features of these documents;

— a draft agreement or a trading agreement, if such agreement is required for
a given trading, or a letter of intent or an inquiry;

— 1import certificate or end user declaration in case of export or intra-EU transfer;

— consent of a competent foreign authority for specific disposal of the goods in the
event that the importer or end user undertook to obtain it.

The authorization is issued within one month and is valid for up to two years, unless
the customs authority decides otherwise. In the case of a general EU permit, the entity that
meets the conditions set out in Annex 2 to Regulation 2021/821 does not have to submit
an application for a permit. It is enough for him to submit a declaration on the date of
commencement of international trade in dual-use products. Such declaration must be
submitted to the customs authority at the latest one month from the date of exportation of
the goods. The competent authority of the issuing Member State may refuse to grant an
export authorization and may annul, suspend, modify or revoke an export authorization
which has already been granted. Where an export authorization is refused, revoked,
suspended, substantially limited or revoked by a competent authority, or where a competent
authority determines that the intended export should not be authorized, that authority shall
notify the competent authorities of the other Member States and the Commission and
provide them with the relevant information. In case the competent authority of a Member
State suspends an export authorization, the final assessment will be communicated to the
competent authorities of other Member States and the Commission at the end of the
suspension period (Art. 16 of Regulation 2021/821).

In case of doubts as to whether it is necessary to obtain an authorization for a specific
trade in dual-use products, it is possible to submit an application for an explanation to the
Minister of Development and Technology. The authority, after reviewing the
circumstances of the case, will provide a binding explanation regarding the need to obtain
a permit for a given trade within 3 months from the date of submitting the application, and
in justified cases the deadline may be extended to 6 months.

5. FINAL REMARKS

The ban on the export of goods to Russia included in the prohibition lists applies not
only to dual-use goods, but also to other goods, e.g. luxury goods or other goods that may
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contribute to increasing the industrial potential and are the result of sanctions imposed on
this country after the invasion of Ukraine.

The use of the catch-all clause allows, on the one hand, a high degree of discretion in
the powers of a Member State when deciding whether a given good, its element or
ownership rights should be controlled, and on the other hand, the exchange of information
between the licensing and customs authorities of the Member States and the Commission
on the subject of licensing decisions contributes to further harmonization of the practical
application of the law, while introducing a new dual-use control enforcement coordination
mechanism aimed at improving cooperation between law enforcement authorities and the
exchange of best practices. A helpful tool in the classification of dual-use goods may be
the correlation table created by the European Commission, which establishes links between
customs classification codes (HS / CN) and export control classification codes (ECCN),
categorizing items based on the nature of the product, i.e. the type of goods, software or
technology and appropriate technical parameters. However, you should be careful when
using this tool as the two systems differ in purpose, content and scope.

The ban on exports of goods to Russia introduced by the EU is one of the effective tools
that has significantly weakened the country's economic and military potential. Although it
was introduced in order to limit Russia's ability to finance the war and to burden its political
elites responsible for the invasion with real economic and political costs, it also became
a serious barrier to business activity for EU entrepreneurs and contributed to a decrease in
their income and even in some cases led to their bankruptcy.
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